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You requested a memorandum discussing the possibility of a 
declaration of war by either the United States or South Viet-Nam 
against North Viet-Nam. 



We have examined the question in three different contexts: 

(1) a declaration of war by the United States; (2) a declaration 
of war by South Viet-Nam; and (3) a declaration of war by North 
Viet-Nam. This memorandum concludes that there would be no sub- 
stantial advantage and indeed positive disadvantages in the United 
States or South Viet-Nam taking the initiative to issue a formal 
declaration of war. Even if North Viet-Nam should declare war 
against the United States or South Viet-Nam, neither of us should 
respond with a corresponding declaration. 

Declaration of War by the United States 

1. International Considerations 


There is nothing in the modem view of international 
law which requires a state to declare war before engaging in 
hostilities against another state, nor would a formal declara- 
tion of war impose any obligations on the enemy by which he 
would not otherwise be legally bound. 


Under international law as it stands today, it is quite 
clear that the absence of a formal declaration of war is not a 
factor which makes a use of force against a foreign state unlawful. 
The only relevant legal question is whether or not the use of force 
is justified. Examples of hostilities commenced without prior 
declaration of war abound in recent history. The fighting in 
Korea from 1950-1953, that in Indo-China from 1947-1954, that 
in and around the Suez Canal Zone in 1956, and also that in 
West New Guinea between the Dutch and the Indonesians in the 
spring and summer of 1962 all took place without benefit of a 
formal declaration of war. We are not aware that anyone has 
claimed tha r . cbese failures to declare war constituted any 


violation of 


accepted prir.crples of - 1 n r .errat ronal law. 
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Even though armed conflict takes place without a formal 
declaration of war, the legal rules of conduct which would be 
applicable in cage of a formally declared war apply with equal 
force to hostilities of an international character such as those 
currently taking place in Viet-Nam which are termed "armed conflict 11 . 
The 1949 Geneva Conventions dealing with prisoners of war, the sick 
and the wounded, and the protection of civilians were all specifically 
made applicable to an "armed conflict of an international character." 
The rules of war embodied in the Hague Conventions formulated in the 
early part of this century are considered to be part of the inter- 
national law binding on all nations regardless of whether they signed 
the agreements; they would today be regarded as in effect even though 
hostilities were not preceded by a formal declaration of war. Whether 
or not the North Vietnamese would respect these obligations is, of 
course, still a problem, but their legal obligation to do so would 
not be dependent on a formal declaration of war. 

It is possible that a declaration of war would strengthen 
the legal case of the United States in asserting and exercising the 
normal rights of a belligerent regarding, for example, blockade and 
contraband. This is true in the Viet-Nam situation— as contrasted 
with the Korean conflict— because of the absence of United Nations 
resolutions either authorising or supporting United States actions 
in Viet-Nam, On the other hand, even in the absence of a declara- 
tion of war and a UN resolution, it can be argued rather persuasively 
that nations engaged in the exercise of individual or collective 
seif-defense under Article 51 of the Charter, as we and South Viet-Nam 
are, have belligerent rights available to them. 

Thus, there would seem to be no substantial advantage 
legally to be gained by a declaration of war. At the same time, 
there are very important reasons of a political and psychological 
nature against a declaration of war by the United States. War is 
something everyone wants to avoid. The preamble to the Charter of the 
United Nations states, as the first reason for the formation of the 
Organization, the determination of the signatories "to save succeeding 
generations from the scourge of war". In light of this clear language, 
the United States would be placed in a most embarrassing position by 
being the first nation to declare war since the formulation of the 
Charter. We would be opening ourselves to universal condemnation. 

Another 
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Another very important reason for not declaring war is 
that in the absence of a formal declaration we would have the best 
chance of keeping the hostilities localized. A formal declaration 
of war would be an open invitation to the communist powers to 
declare war on the United States or at least to get involved in 
the immediate fighting. Our declaring war would provide the 
North Vietnamese with a powerful lever which they could use to 
bring the Russians and Chinese into the fighting. 

2. Domestic Considerations 


It is important to note that even without a declaration 
of war the President's powers are extremely broad. As an example, 
all United States military activity in Korea took place without a 
declaration of war. 

To supplement the Executive's constitutional powers, the __ 
Congress by joint resolution of August 10, 1964 authorized the 
President to repel any communist armed attack against the forces ^ 
of the United States in Southeast Asia and to prevent any further 
aggression. 

A veritable host of statutes become operative in time of 
national emergency or time of war. Since the state of emergency 
proclaimed by President Truman in December of 1950 continues in 
effect, there is no present need to secure a formal declaration 
of war in order to make these statutes operative. The statutes 
involved are designed to give the President and the various 
executive agencies increased power to deal with any problems 
which could arise in a period of sharply increased world tensions. 
This legislation covers a wide range of subjects. For example, 
the President is given special authority with respect to the 
movement of aliens in and out of the United States; the Armed 
Forces, Reserves and the National Guard; procurement of materials 
and services; transactions in foreign exchange; Government con- 
tracts, hours of work, and inspection of plants and books; security 
and the protection of defense information; defense transportation; 
and merchant shipping and the use of vessels. 

A few of these provisions would require a declaration 
of national emergency or declaration of war made subsequent to 
the 1950 declaration of national emergency to become effective. 

Again no declaration of war would be required. A declaration of 

national 
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national emergency would suffice to trigger these statutes. An 
example of « statute requiring a new proclamation of national 
emergency i« one which exempt* from the draft all per*on* who 
have completed eight year* of *ati*factory *ervice with a National 
Guard Unit (including active training for at lea*t three consecu- 
tive month*) unless Congres* ha* made a declaration of war or 
national emergency after Augu*t 9, 1955. 

There are a few statutes which become operative only in 
time of war, but we could probably get along well without the*e 
*tatute* being in effect in the case of hostilities limited to 
Southeast Asia. 

Thus, from the domestic legal point of view, there i* 
nothing to be gained by a U.S. declaration of war. If we are 
going to engage in substantial hostilities against the North, 
there are, moreover, decided advantage* in doing so without such 
declaration. The primary domestic consideration in thi* regard 
i* probably psychological. A declaration of war would cause 
grave domestic concern. The act of declaring war is of so great 
finality that such an action would be received with more fear than 
is desirable or necessary. 

Declaration of War by South Viet-Nam 

The same basic considerations arguing against a declara- 
tion of war by the United States apply with equal validity against 
a declaration of war by South Viet-Nam. A distinction should be 
drawn between a declaration of war by South Viet-Nam against North 
Viet-Nam and a declaration by South Viet-Nam of a "state of war" 
within its territory based on domestic needs, e. g, , to invoke 
certain constitutional provisions which require the existence 
of a state of war or as a basis for proclaiming martial law. We 
should have no objection if the GVN found the latter declaration 
necessary. The South Vietnamese can undertake the same external 
actions in pursuit of their war effort with or without a declara- 
tion of var. And a declaration of war by South Viet-Nam has all 
th* serious psychological and political drawbacks described above. 

We should therefore strongly counsel against a declara- 
tion of war by South Viet-Nam against the North if the GVN ever 
seems to be contemplating such a course. Such a declaration would 
greatly weaken the South Vietnamese position in the eyes of those 
free-world nations sympathetic to their cause. As long as South 
Viet-Nam is fighting a defensive war, an appealing face can be 
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presented to the reat of the world; a declaration of war, however, 
might be aeen as an offensive and aggressive action other nations 
could not condone. It seems much better to strike back at North 
Viet-Nam on the ground of self-defense than to do anything which 
might provide other states with a basis for saying that the South 
has changed its policy from one of self-defense to an offensive 
action. 


In addition, our position would become embarrassing 
because our continued aid to the Vietnamese might be viewed as 
United States participation in a war declared by the South against 
North Viet-Nam rather than vice versa. 

Declaration of War by North Viet-Nam 

Even if North Viet-Nam were to declare war on South 
Viet-Nam, or on the United States, neither of us should respond 
in kind. We would, of course, take all necessary steps to defend 
ourselves, including military actions against the North to the 
extent we felt this to be necessary. There is, however, for the 
reasons mentioned above, no substantial benefit to be derived from 
a corresponding declaration of war by either us or the South. The 
preferable course for us to follow is to hold up to the world the 
North Vietnamese declaration of war as a frank advertisement of 
their aggressive designs in Southeast Asia, while ‘ emphasizing 
that, even thus provoked, our purposes remain defensive and 
limited. 
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